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In bringing a negligence claim against an an-
aesthetist, a patient must prove that the anaes-
thetist was negligent in his or her actions.  Prov-
ing an injury sustained is very straightforward in 
most cases, but proving that it was caused by 
negligence is altogether a more difficult burden 
to overcome.  The exact manner of causation 
of injuries may not be obvious, and this is espe-
cially so in the context of unconscious patients.  
Without knowledge of the cause, how can negli-
gence be established?

When a patient is under the care of an anaes-
thetist and an injury occurs, the injury is either 
a consequence of the anaesthetist’s negligence 
or not.  Such events would not normally happen  
as long as the anaesthetist had exercised prop-
er care in looking after the unconscious patient, 
which he has a duty to do.  Where the patient is 
unable to identify precisely the act or omission 
which led to the causation of the injury, he may 
be able to rely on the doctrine of res ipsa loqui-
tur, which is a legal principle allowing the patient 
to establish negligence if he can show, on the 
available evidence, that the anaesthetist was, 
on the face of it, negligent, and the anaesthetist 
has been unable to rebut this presumption.

Res ipsa loquitur literally means ‘the thing 
speaks for itself’, and is a commonsensical ap-
proach to the evidence.  Negligence is inferred 
on the part of the defendant if the court is satis-
fied that the defendant’s negligent act or omis-
sion is the only probable inference to be drawn.

The recent Hong Kong case of Frank Yu Yu Kai 
v. Chan Chi Keung, in which Robertsons acted 
for the plaintiff, provides an illustration of the res 
ipsa loquitur principle being successfully applied 
in a medical negligence case.  The case con-

cerned a claim against an anaesthetist who took 
part in a surgical operation on a patient’s lower 
body, which resulted in a nerve injury in the pa-
tient’s left arm.  As stated above, an anaesthe-
tist owes a surgical patient a duty to exercise 
reasonable skill and care in, inter alia, protecting 
the unconscious patient from harm during the 
course of an operation.

The unchallenged evidence showed that the 
nerve injury was caused by prolonged exter-
nal compression 
upon a certain, 
vulnerable part of 
the patient’s arm, 
although the pre-
cise mechanism 
by which that com-
pression occurred 
was unknown.  At 
first instance, the 
trial judge ruled that 
despite the finding 
that the injury was 
caused by such 
compression, he 
was not satisfied 
that the anaesthe-
tist was negligent.  

Frank Yu Yu Kai appealed to the Court of Ap-
peal who reversed the lower court’s decision.  
The Court of Appeal did not accept that the type 
of injury was not preventable by the exercise of 
reasonable care, and more importantly, shifted 
the burden onto the anaesthetist of proving he 
was not negligent.

The anaesthetist appealed to the Hong Kong 
Court of Final Appeal who confirmed the Court 

of Appeal’s decision.  The Court of Final Appeal 
agreed with the Court of Appeal that the onus 
was on the anaesthetist to prove that the injury 
would have occurred without his having been 
negligent, and they were satisfied that this onus 
had not been discharged.  

The Court of Final Appeal considered whether 
there was a plausible ‘non-negligent’ explana-
tion for the occurrence of the pressure on the pa-
tient’s arm.  Only one explanation was proffered 

on behalf of the 
anaesthetist.  This 
was that the pres-
sure came solely 
from a properly-
applied blood pres-
sure cuff, which 
was placed around 
the patient’s arm 
throughout the sur-
gical procedure to 
monitor his blood 
pressure.  By a 
majority of 4-1, the 
Court decided that 
this was implau-
sible, and there-
fore the anaesthe-

tist had failed to rebut the presumption that he 
had been negligent in permitting the prolonged 
compression to take place during the five-hour 
operation, thereby causing the injury.  The an-
aesthetist had failed to dispel the prima facie 
case of negligence established against him.
In light of the case mentioned above, the courts 
in Hong Kong have definitively ruled that the 
principle of res ipsa loquitur is applicable in the 
realm of unconscious patients undergoing sur-
gery.  In fact, as Mr. Justice Ribeiro said in his 

judgment, “Whether one uses the label “res ipsa 
loquitur” or one speaks of establishing a prima 
facie case, one is concerned with a rule regard-
ing the proper approach to the evidence.  It is 
an approach whereby, in cases where the plain-
tiff is unable to say exactly how his injury was 
caused but, consonant with his duty of care, the 
court may expect the defendant to know. The 
court considers whether the evidence has raised 
a prima facie case against the defendant and if 
it has, whether the defendant has, at the end of 
the day, dispelled that prima facie case by pro-
viding a plausible explanation for the plaintiff’s 
injury which is consistent with the absence of 
negligence on his part.”

Mr. Justice Riberiro also stated: “Although the 
approach will not be important in medical negli-
gence cases where the issues of causation and 
negligence are wholly fought out on competing 
evidence, it seems to me obvious that in a signifi-
cant number of such cases – particularly where 
the patient is unconscious when the injury is in-
curred – the res ipsa loquitur or prima facie case 
approach will be indispensable.”

Do the Facts 
Speak for 
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law of medical negligence 

by Ronald Wan
ronald@robertsonshk.com

5 6



Corporate Rescue Procedure - A Potential Saving Grace for Struggling Companies

The effect of the global economic downturn has 
left many companies across the world in dire 
circumstances.  Robust companies have man-
aged to keep afloat while others which found 
themselves in financial difficulty have faced the 
inescapable consequence of winding up.    Com-
panies in Hong Kong are no exception.  

In addition to winding up, there are various op-
tions to financially distressed companies in 
Hong Kong.  These include coming to volun-
tary arrangements with creditors under section 

166  of  the  Companies Ordinance  or  using    
the  appointment of a provisional liquidator un-
der section 193 as a de facto corporate rescue 
mechanism, sometimes to the distaste of the 
court.  However, such methods are subject to 
their own inherent weaknesses, the primary 
problem being the lack of a moratorium period 
to bind parties to their negotiations.  

In light of the financial crisis and the need for 
a properly formalised corporate rescue mecha-
nism, the Financial Services and the Treasury 

Provisional Supervision 

Put simply, the Procedure involves the appoint-
ment of a Provisional Supervisor to take effec-
tive management of the company and to devel-
op a voluntary agreement proposal between a 
company and its creditors. 

Once the Provisional Supervisor is appointed, 
a moratorium of 30 days commences in which 
all civil actions against the company are stayed.  
It is during this period that the Provisional Su-
pervisor formulates the voluntary agreement 
proposal to be approved by the creditors.  If ap-
proved, the agreement is implemented and the 
moratorium ends.  Conversely, if the agreement 
is not approved the whole Procedure is termi-
nated and parties are at liberty to pursue a wind-
ing up action.  

Bureau issued a consultation paper in October 
2009 , premised on a 2001 bill introduced in the 
Legislative Council, introducing a corporate res-
cue procedure called “Provisional Supervision” 
(“the Procedure”).

Consultation 

Seven areas are highlighted for consultation: 
initiation process, moratorium, employees’ out-
standing entitlements, Provisional Supervisor’s 
appointment and qualification, insolvent trading, 
secured creditors, and voting at creditors’ meet-
ings.    

The greatest advantage of this proposal is ar-
guably the introduction of a moratorium period.  
Views are sought on whether the moratorium 
period should be extended from the proposed 
30 days to 45 days and whether certain actions 
or transactions should be exempted from the 
moratorium period.  

In respect of the Provisional Supervisor, views 
are sought as to the qualification of such ap-

pointee, his appointment and remuneration.   It 
is currently proposed that only a company, its 
directors and/or its (provisional) liquidators are 
entitled to appoint the Provisional Supervisor.  In 
addition, a Provisional Supervisor is to be held 
personally liable for all contracts entered into by 
him in the course of his duties.  

Guiding Principles

The Procedure is meant to complement the ex-
isting legislative framework on corporate rescue, 
thereby providing companies and their creditors 
an extra alternative to winding up.  The main ob-
jectives are to maintain the survival of the com-
pany as a going concern for as long as possible, 
while attempting a better realisation of the com-
pany’s assets and debt satisfaction than effect-

ed on a winding up.  It is envisioned that the 
procedure would minimise court intervention, 
while allowing greater involvement by credi-
tors in the rescue process in exchange for 
their being bound by a moratorium. 

Arguably, Hong Kong’s corporate rescue 
mechanism is not as developed as it can be, 
and there is a need for a more formalised 
procedure.  The success of any such mecha-
nism however depends on the procedure’s 
ability to balance the interest between a 
company and its creditors, and the parties’ 
willingness to cooperate.  If implemented 
properly, the Procedure may be the saving 
grace of financially distressed companies. 

A copy of the consultation paper can be accessed from the Official 
Receiver’s Office website at: www.oro.gov.hk
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Attention Employers:
Law on Summary Dismissal

Employers in Hong Kong are entitled, in certain 
given circumstances, to summarily dismiss an 
employee without notice.  Section 9 of the Em-
ployment Ordinance enables an employer to 
summarily dismiss an employee if he, in relation 
to his employment:-

Willfully disobeys a lawful and reasonable order;
Misconducts himself, such conduct being inconsistent 
with the due and faithful discharge of his duties;
Is guilty of fraud or dishonesty; or
Is habitually neglectful in his duties.

A.
B.

C.
D.

stances of each case, particularly, the nature 
of the employment, the length of service of the 
employee and the terms of the contract of em-
ployment in question. To justify a summary dis-
missal, the employer should consider whether 
the misconduct was sufficiently grave to amount 
to a repudiation by the employee of the contract 
of employment, either as to the whole contract 
or as to a particular part of it.  In other words, 
has the employee’s misconduct effectively evi-
denced the employee’s intention that they no 
longer wish to be bound by an essential term 
of the employment contract?  Does the miscon-
duct go to the very root of the contract?  If these 
questions can be answered affirmatively, the 
employer can treat the employment contract as 
at an end.

Case authorities provide further bases on which 
summary dismissal is justified.  For example, al-
though a minor instance of an employee’s mis-
conduct may not fall within the grounds above, 
it has been established at common law that the 
cumulative effect of numerous such instances 
would be sufficient to warrant summary dis-
missal.  In addition, a summary dismissal can be 
justified so long as a good cause for dismissal 
in fact existed ― it is immaterial whether it was 
known to the employer at the time of dismissal 
or subsequent to it.

There are no hard and fast rules which dictate 
the precise nature of the behaviour that may 
give rise to a right of summary dismissal, as it 
is a question of fact depending on the circum-

Although employers in Hong Kong are not 
bound by any specific procedural formalities or 
requirement as to how to dismiss an employee, 
the employer should carry out proper investiga-
tions and ensure that the misconduct alleged 
warrants such action.  If the misconduct that an 
employer seeks to rely on is considered by the 
court to be unjustified, the dismissal will be held 
to be wrongful termination and the employer will 
be liable to pay to the employee the terminal 
payments which would have been payable if the 
employment had been properly terminated. 

Summary dismissal is in no doubt the most dras-
tic remedy available to an employer. Employers 
should pay close attention to the contractual and 
common law obligations as well as the statutory 

provisions set out in the Employment Ordinance 
before terminating an employee without notice.  
Failure to comply with the provisions of the Ordi-
nance will expose an employer to potential legal 
action and criminal conviction.

by Jovanne Zee
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IN BRIEF
Annual Christmas Dinner 2009

Robertsons Chinese New Year 2010

A talent contest took place at our annual 
Christmas dinner, which unearthed some 
hidden talents of Robertsons’ staff. Maggie 
Suen emerged as the well deserved cham-

pion for her rendition 
of a well known opera 
song “Dai Lui Fa” on 
the guzheng, a Chi-
nese zither.

Our office was greeted by a lion dance 
troupe in the first week of the Chinese New 
Year.  The lion made the most  unusual  of 
office tours, stopping only to retrieve red 
packets and lettuce


